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BAIL AMENDMENT (PERSONS LINKED TO TERRORISM) BILL 2018 
Second Reading 

Resumed from 20 February. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.51 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition to indicate our support for the bill. I do, however, have 
a number of issues I wish to raise regarding it, how it is meant to work and its proposed effectiveness. The bill, we 
were told, proposes amendments to the Bail Act 1982 to implement a 2017 Council of Australian Governments 
agreement to a presumption against bail applying to persons with links to terrorism. In the second reading speech 
in the Legislative Assembly, we were told — 

The amendments form part of a range of practical and legislative measures agreed by COAG to strengthen 
the nationally consistent approach to countering the evolving terrorist risk. 

Before I proceed, I should indicate my appreciation to the advisers who were involved in briefing me and my 
colleagues on the legislation. It was very informative and we asked a number of questions in the course of the 
briefing. I extend my appreciation to the departmental officers and to the Attorney General’s office for providing 
some supplementary information arising out of that briefing. I will draw on part of that as part of my contribution 
to the second reading debate. 
It appears in the history of this that at a meeting on 9 June 2017, the Council of Australian Governments agreed it 
would ensure that there would be a presumption that neither bail nor parole would be granted to those who had 
demonstrated support for, or have links to, terrorist activity. It was said that it followed a terrorist-type attack in 
Brighton, Victoria, perpetrated by Yacqub Khayre. It appears that he was on parole at the time while serving 
a sentence for home invasion offences. It also followed on from a much earlier and more notorious attack, the 
Martin Place Lindt Café siege in Sydney, New South Wales, perpetrated by Man Haron Monis while he was on 
bail facing charges of sexual assault and being an accessory to murder. Some legislation was passed in 2015 in 
New South Wales—an amendment to its bail legislation—as a result of a review of that Martin Place event, and 
that included requiring a bail authority to consider whether the accused had any association with terrorist 
organisations, or any persons or groups advocating support for terrorist acts or violent extremism, or had made 
statements or carried out activities advocating support for terrorism or violent extremism. I should mention at this 
point that that is one of the areas that I would like some further assistance on in due course—how what is being 
proposed under this legislation will overcome the sorts of problems that were faced in that case. I can broadly see 
how, but it does strike me that the problem in the Monis case was a failing on the part of the relevant authorities 
in New South Wales to properly consider bail in a case of that nature. One would think that under our bail 
legislation, the Bail Act 1982, and the considerations that are quite explicitly set out as ones that a bail authority 
needs to consider in the course of deciding whether to release someone on bail, there would have been a natural 
reluctance to release this man on bail in the first place. To develop that line of reasoning a little further, it seems 
that there is a trend of looking at a worst possible case scenario in another jurisdiction where the laws are not as 
stringent as ours, or when there have been failings in a particular case, and trying to cover the field and ensure that 
that sort of problem does not arise here by changing our laws. Whether that change is absolutely necessary is 
another matter, but we support the government in its attempts to make society safer. We do, however, have some 
concerns about whether there may be overreactions from time to time. I would like to know more about whether 
the Monis case would have been differently decided in Western Australia either with or without the proposed 
change canvassed by this legislation. 
In any event, following the June 2017 COAG agreement, South Australia introduced legislation with 
a presumption against bail and parole, but, as I am informed, a different model from the one that we are adopting 
in this bill. Also in June 2017, New South Wales introduced legislation implementing a presumption against parole 
for terrorism-linked offences. In September 2017, the Victorian body known as the Expert Panel on Terrorism and 
Violent Extremism Prevention and Response Powers proposed a model for the bail and parole presumption that 
included elements of both the New South Wales and the South Australian models. In October 2017, at a special 
meeting on counterterrorism, COAG further agreed that its 9 June decision should be underpinned by nationally 
consistent principles to ensure that the presumption against bail and parole applies in agreed circumstances across 
Australia. An inter-jurisdictional counterterrorism legislation task force developed principles for endorsement by 
the Australia–New Zealand Counter-Terrorism Committee. Those principles were developed in consultation with 
the states, territories and the commonwealth, and identified agreed minimum guidance principles for 
implementation of the presumption against bail and parole. The principles acknowledge that each jurisdiction with 
established bail regimes and parole regimes has its own means of approaching those issues, so there was no 
nationally agreed model for legislation, but there were some principles for how a nationally consistent scheme 
could be given effect.  
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This particular bill has been crafted for the Western Australian condition. We are told that this is the first tranche 
of some amendments to give effect to that nationally consistent scheme dealing with bail as a discrete area rather 
than parole, that work is being done on the parole element and that we will see that in due course. The principles 
established by the panel were endorsed out of session by the Australia–New Zealand Counter-Terrorism 
Committee on 7 November 2017 and work then commenced on developing some legislative proposals for 
implementation in Western Australia. The bill that we are dealing with came to light about a year later. It was 
introduced after quite a substantial period, when one thinks about it, given that the principles had been 
acknowledged and settled back in November 2017. It was not until 28 November last year that this bill was 
introduced into the Legislative Assembly. Given that the drafting does not appear to be particularly complex, 
I would be interested to know why it has taken something like a year to introduce this particular piece of legislation. 
Be that as it may, on 7 November 2017, the Australia–New Zealand Counter-Terrorism Committee endorsed 
four principles out of session. The Leader of the House, in her capacity as the representative of the 
Attorney General in this place, outlined what they were. The first principle is that the presumption against bail and 
parole should apply to categories of persons who have demonstrated support for, or links to, terrorist activity. 
Secondly, a high legal threshold should be required to overcome the presumption against bail and parole. We will 
come to that in due course. The third principle is that the implementation of the presumption against bail and parole 
should draw on and support the effectiveness of the joint counterterrorism team model. The minister may be able 
to expand a little more on what that may be. The fourth principle is that any implementation of a presumption 
against bail and parole should appropriately protect sensitive information. There are specific provisions in the bill 
relating to that. 
Under the first of those principles, the minimum requirement was that the presumption against bail and parole should 
apply to any person who had been convicted of a terrorism offence or was the subject of a control order. 
“Terrorism offence” is defined in the bill. Essentially, it reflects the commonwealth legislation in the Criminal Code 
Act 1995 as to what terrorism activity, an act of terrorism, and terrorism offences may be. Western Australia has 
picked up on those definitions in a variety of its terrorism-related acts as part of a broader nationally consistent 
approach and to ensure that we are all working with the same definitions of what terrorism acts may be, and of course 
equivalent offences. Otherwise, the presumptions should apply to people who are the subject of a control order; those 
are specific restraints on activity and the like that are imposed under the commonwealth legislation. Additionally, 
the presumption against parole, which we will not be dealing with in this particular case, should apply to people 
who had made statements or carried out activities supporting or advocating support for acts of terrorism. 
Members were informed that several jurisdictions have already legislated to give effect to the Council of Australian 
Governments’ agreement. As I mentioned, New South Wales commenced work on this and had developed its 
legislative schemes in advance of the COAG decision. Its Bail Amendment Act 2015 commenced in 
December 2015, so NSW is already something like three years in advance of us, and its Terrorism Legislation 
Amendment (Police Powers and Parole) Act 2017 commenced in June 2017. South Australia enacted its 
Statutes Amendment (Terror Suspect Detention) Act 2017, which we are told commenced operation in February 
last year. Victoria enacted the Justice Legislation Amendment (Terrorism) Act 2018. The substantive provisions 
of that, at least at the time of the briefing that we had, were yet to be proclaimed but were intended to be operational 
by 1 May this year. Tasmania enacted the Terrorism (Restrictions on Bail and Parole) Act 2018. I cannot say 
whether that has come into effect or been proclaimed; perhaps the minister can inform us in due course. Queensland 
introduced its Justice Legislation (Links to Terrorist Activity) Amendment Bill 2018 in November last year. I do 
not know what progress has been made since. Once again, perhaps the minister can apprise us of that. Queensland 
being a unicameral legislature, I expect that legislation through there should proceed fairly quickly, especially if 
the government has the numbers to simply have the legislation moved on with alacrity. 
When the bill was introduced, we were told that it was not considered a uniform legislation bill, so it has not been 
considered by our Standing Committee on Uniform Legislation and Statutes Review. Members might take 
a different view about whether it falls within the purview or scope of the operation of the standing orders, but 
nothing that I have seen in it abrogates parliamentary sovereignty or authority in Western Australia. There is no 
referral of powers involved and there is no picking up on laws from other jurisdictions. 

Hon Sue Ellery: When the COAG decision was made to set a set of principles, it was on the basis that it recognised 
each jurisdiction was coming from a different base with respect to bail. They made quite a deliberate decision not 
to have a model piece of legislation. 

Hon MICHAEL MISCHIN: Yes, and I accept that. Thanks for the interjection. I do not think that I had suggested 
anything to the contrary; I was simply pointing out that on its face, one might think that as part of a national scheme 
or a national agreement that it ought to be considered by that committee. Of course, the whole purpose of that 
committee is to look at whether parliamentary sovereignty in Western Australia is impinged upon in some fashion 
and whether there is an incorporation of laws of other jurisdictions into Western Australia and the like. Nothing in 
this bill seems to strike that. I take the minister’s point entirely that, quite sensibly I think, what had been intended 
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was not a national model approach or a uniform set of laws, but simply a consistent approach. The future will tell 
us whether anything more than that is necessary. I think it is quite wise that that approach has been taken in this 
instance; one of the flexibilities of that being, of course, that if experience indicates that the legislation is working 
contrary to the public interest, Western Australia can take steps to massage and tweak it to make it more effective. 
If it is found that it is too extreme in some respects, it can be repealed in due course without affecting 
Western Australia’s relationship with the commonwealth or other jurisdictions. We do not have the issue of 
a Standing Committee on Uniform Legislation and Statutes Review report or any examination of it, nor does there 
seem to be any need for us to do so. 

I read with interest the debate in the other place. Much of it seemed to focus on how terrible terrorism is. I do not 
propose to labour that issue in this place; I do not think it is necessary. I do not intend to occupy the house’s time 
discoursing on terrorism generally, but for those who are interested, terrorism has quite an interesting history. 
One feature of terrorism is that there is no uniform, generally accepted definition of the term. It is more generally 
described as an unlawful use of violence and intimidation, especially against civilians, in the pursuit of political 
aims. There are hundreds of definitions of “terrorism” depending on what particular perspective one is taking or 
the purposes for which one is trying to define it. I understand that since about 1994, the United Nations General 
Assembly has used as a description of “terrorism” — 

Criminal acts intended or calculated to provoke a state of terror in the general public, a group of persons 
or particular persons for political purposes … 

It has condemned that sort of behaviour under any circumstances as being unjustifiable, whether political, 
philosophical, ideological, racial, ethnic, religious or any other purposes have been invoked to justify them. 
Section 100.1 of the commonwealth Criminal Code Act 1995 essentially describes a terrorist act as an action or 
a threat of action that is done with the intention to coerce or influence the public or any government by intimidation 
to advance a political, religious or ideological cause and the act causes death or serious harm or endangers a person, 
does serious damage or threatens serious damage to property, poses a serious risk to the health and safety of the 
public or seriously interferes with, disrupts or destroys critical infrastructure, such as telecommunications or 
electricity networks. We tend to pick up on the commonwealth description. I do not intend to go into it in any 
detail; it is not material for these purposes. 

What is interesting, though, is that the sorts of terrorism that we are facing pose a challenge for societies from not 
only the point of view of trying to protect their citizens, but also another point of view that is a little more subtle. 
If members are interested, I recommend the book Terrorism: A History by Randall D. Law. He traces the history 
of terrorism through ancient history to the present day and the differing shapes and forms of terrorism. What we 
are encountering more often nowadays purports to be based on religious principles or doctrines but even that has 
not been unknown to history. We have had the Sicarii of Roman Judea, the Jewish zealots, as it were, who were 
trying to fight the Roman occupation using terrorist acts of assassination and destruction as part of their campaign; 
the thuggees in India, the worshippers of the goddess Kali, who used terrorist acts to subject parts of India during 
the colonisation of the subcontinent by the British; and the assassins at the time of the crusades in the Middle East 
and across north Africa, and so on.  

Religious terrorism is not new to us. What I suppose has become more alarming, at least for our society, is the 
portability of the weapons used and the maximising of the leverage that any particular terrorist can exercise. Gone 
are the days when they were limited to a knife, a sword, a poison or some physical weapon within arm’s reach that 
had only that range. Now we have firearms of various sophistication, even ones that can be created using 3D printers. 
Infernal devices of various types that are portable can cause mass destruction. There are examples of the use of 
nerve gas and the like, such as sarin in Japan many years ago. A variety of means are available to those who want 
to use the strategy of terrorising communities and committing violence against communities as part of 
a propaganda of the deed, as it is called, to terrorise to create uncertainty, to create discord and to create chaos 
and—this is another area that is particularly important in a western society such as ours—to provoke authorities, 
the idea being that the authorities are provoked into overreaction, which helps to establish a more oppressive 
society in which civil liberties and freedoms that are enjoyed by members of those societies and taken for granted 
can be removed by governments that are concerned about their citizens but, in order to save them, destroy the 
fabric of society by taking away the freedoms that make that society worth living in. 

Part of the advantage of terrorism is that it can create discord through uncertainty and fear, generally of the people 
who exercise it against members of the community—it is the uncertainty involved. We have had those instances, 
very sadly, in both Sydney and Melbourne. I am pleased to say that we have not had to worry about that in 
Western Australia to date, but we can already see some of the consequences of a concern on the part of 
governments about the security of their citizens with the bollards that have been put out the front of this building. 
We can see how times have changed with the additional security that has been hedged around this particular 
building over the last several years. I find that very sad. I can remember as part of my function as an officer of the 
Crown Law Department back in the late 1980s travelling to the United Kingdom at a time when the Irish Republican 
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Army was still very active. On one occasion, I arrived the day after there had been a bomb attack in Soho, London. 
Later that day—I think it was on the eve of a general election—a bomb that went off destroyed the Baltic Exchange 
building in the heart of the City of London. It caused casualties and devastation. I felt that it was unfortunate but, 
interestingly enough, people get accustomed to anything. People accepted that in a large city such as London, there 
were going to be incidents and, of course, London, sadly for London, has been a centre of anarchists and other 
forms of terrorism over centuries. I made a visit to the Old Bailey, the famous courthouse, and the security there 
was such that it was unknown in Western Australia. I felt very pleased about the fact that we did not have to have 
security around our courthouses in that fashion and that people could wander into the Supreme Court back in the 
day without armed guards about and without having to be screened for security purposes and the like. I can 
remember at the time feeling that it would be very unfortunate if we had that in Western Australia. Sadly, we are 
getting to that stage. 

The Bail Amendment (Persons Linked to Terrorism) Bill 2018 proposes to tighten up presumptions of bail, but it 
does seem to me that some explanation is necessary as to how that will make an appreciable difference to public 
safety. As I mentioned with the Monis case, the problem there seems to have been that although he was charged 
with very serious offences and it is apparent that he was a person of unstable character, from the information that 
has been available in the media, he seemed to me as someone who any judicial officer ought to have thought twice 
about granting bail, having regard to the seriousness of the charges pending against him. 

I think that Madam President is about to call halt on the proceedings for the day. I will continue my remarks tomorrow. 

The PRESIDENT: Member, you are incredibly astute from time to time! 

Debate interrupted, pursuant to standing orders. 
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